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LOOKING BACK TO THE FUTURE: THE CURMUDGEON’S 
GUIDE TO THE FUTURE OF ENVIRONMENTAL LAW 
 Denis Binder* 
We are marking four decades of the Environmental Era and 
forecasting the future.1  Our present ethos is to protect the environment.  
Let us remember though the first 360 years of America’s existence 
represented a different ethos.  Nature and the environment were to serve 
the people from the time of the earliest settlements.  The 1606 first 
Charter of Virginia (Jamestown settlement) provided the grantees “shall 
have all the Lands, Woods, Soil, Grounds, Havens, Ponds, Rivers, 
Mines, Minerals, Marshes, Water, Fishing, Commodities, and 
Hereditaments, whatsoever . . . .”2  They may also “dig, mine and search 
for all Manner of Mines of Gold, Silver, and Copper . . . .”3  We 
celebrated the master builder, the developer, the industrialist, the 
entrepreneur, and the financier, such as John Jacob Astor, Charles F. 
Kettering, Thomas Edison, Henry Firestone, John D. Rockefeller, Robert 
Moses, Henry Ford, Henry J. Kaiser, William Mulholland, Andrew 
Carnegie, J.P. Morgan, and Andrew Mellon. 
The builders of America adopted the latest technologies: mill dams, 
steam engines, steam boats, internal combustion engines, diesel engines, 
railroads, automobiles, electricity, low head pumps, dynamite, Portland 
cement, steel and steel I beams, and silicon chips.  They could, and did, 
conquer the environment.  Now they face a more intractable force: the 
NIMBY.4 
 
* Professor of Law, Chapman University. A.B. 1967, J.D. 1970, University of San Francisco; 
LL.M. 1971, S.J.D 1973, University of Michigan.  Professor Binder has been teaching 
Environmental Law since 1972 and served as Chair of the Environmental Law Section of the 
Association of American Law Schools from 2012-2013.  He greatly values the mentoring of 
Professor Joseph Sax, a true scholar and teacher, at the University of Michigan. 
 1.  See, e.g., Denis Binder, Perspectives on Forty years of Environmental Law, 1 
GEO.WASH. J. ENERGY & ENVTL. L. 143 (2012). 
 2.  The First Charter of Virginia: April 10, 1606, YALE L. SCH.: THE AVALON PROJECT, 
http://avalon.law.yale.edu/17th_century/va01.asp (last visited Apr. 5 2013). 
 3.  Id. 
 4.  Emilie Travel Livezey, Hazardous Waste, CHRISTIAN SCI. MONITOR (Nov. 6, 1980), 
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Today we celebrate the environmentalist.  A modern master 
builder, such as Donald Trump, succeeds by mastering the bureaucracies 
of City Hall rather than the natural environment. 
The American Spirit, the ethos of exploitation, adaptation, self-
sufficiency, and individualism evolved over the 360 years preceding the 
onset of the Environmental Era in 1970. 
The question is if the past four decades represent a permanent 
change, a pause, or result in a synthesis?  Whether environmentalism 
will triumph over exploitation, merge with it to form a new ethos, or be 
overwhelmed by it remains to be seen. 
The papers presented at this symposium5 are very profound, 
ingenious, and forward-looking.  How steady though is the current 
foundation upon which they are based? 
This essay is not intended as a traditional law review article, but as 
an essay intended to raise questions about the current status and future of 
Environmental Law in light of the three and one-half centuries of a 
developmental, exploitative ethos in America. 
PRESUMPTIONS 
That which was should be. 
That which is shall be. 
In short, we look on the past with nostalgia and the present as 
stasis.  We assume that it will remain as the foundation for the future, 
unless something appears fundamentally wrong.  Therefore, because we 
are now in an Environmental Era, we believe that environmentalism is 
the future.6  The large number of undergraduate, graduate and law 
students interested in environmental protection seemingly validates this 
proposition.7  Indeed, environmentalism approaches a religion for some 
environmentalists.8 
However, the earth, life, nature, environment, economy, and culture 
are always changing.  Many laws of science may be constant, but the 
 
http://www.csmonitor.com/1980/1106/110653.html. 
 5.  Symposium, The Next Generation of Environmental & Natural Resources Law: What 
Has Changed in 40 Years and What Needs to Change as a Result, UNIV. OF AKRON SCH. OF L. 
(Sept. 28-29, 2012), http://www.uakron.edu/law/events/environmentallaw/. 
 6.  See Stephen McGrall, Environmentalism in Transition? Emerging Perspectives, Issues 
and Futures Practices in Contemporary Environmentalism, 15 J. FUTURES STUD. 117 (2011), 
http://www.jfs.tku.edu.tw/15-3/A07.pdf. 
 7.  Traditional programs, such as civil engineering became civil and environmental 
engineering.  
 8.  Sheryl Eisenberg, Is Environmentalism a Religion? An Environmentalist’s View, NAT’L 
RES. DEF. COUNCIL (Mar. 1, 2013, 3:34 PM EST), http://www.nrdc.org/thisgreenlife/1102.asp. 
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law of nature is one of ever change, just as the common law is always 
evolving. 
Let us also understand, though, that environmental protection is the 
product of an affluent society.9  A starving society seeking to feed itself 
will not concern itself with environmental protection. 
My basic material needs, which are probably shared by most 
Americans, when I wake up in the morning include hot and cold running 
water, electricity, food, and gas in the car. 
THE SETTLEMENTS 
The Native Americans inhabited the Americas for thousands of 
years before the Europeans arrived.10  The Spanish settled Saint 
Augustine in 156511 and moved up into the South and Southwest from 
their Mexican base.  The Dutch settled New Amsterdam in 1625.12 
England’s first successful settlement in America was Jamestown, 
Virginia in 1607,13 followed by the Pilgrims at Plymouth, Massachusetts 
in 1620,14 and the Puritans in the Massachusetts Bay Colony in 1629.15  
The Pilgrims and Puritans may have been looking for religious freedom, 
at least for themselves, but the financial backers of the settlers sought a 
financial reward for themselves.16 
The Anglo-Saxon British set the tone for the development of the 
American Spirit, one of self-determination and self-reliance.  From their 
tiny, precarious settlements in Massachusetts and Virginia, the American 
people, evolving initially from the English, Scottish, and Welch, 
spanned the continent by 1848, following the call of Manifest Destiny as 
 
 9.  Adam Rome, “Give Earth a Chance”: The Environmental Movement and the Sixties, J. 
AM. HISTORY (Sept. 2003), http://www.journalofamericanhistory.org/issues/902/902_rome.pdf. 
 10.  BRUCE E. JOHANSEN, THE NATIVE PEOPLES OF NORTH AMERICA: A HISTORY 1 (2006). 
 11.  The Spanish colonizer Lucas Vazquez de Ayllon brought slaves from Hispaniola to 
Georgia in 1526.  This colony failed, but subsequent Spanish expeditions, including the settlement 
of St. Augustine in 1565, included slaves.  The first African American slaves arrived in America 
with the Spanish settlers in St. Augustine in 1565.  Jane Landers, Slavery in the Lower South, 17 
OAH MAGAZINE OF HISTORY 23, 23 (2003). 
 12.  ALAN TAYLOR, AMERICAN COLONIES: THE SETTLING OF NORTH AMERICA 270 (2001). 
 13.  History of Jamestown, JAMESTOWN REDISCOVERY ARCHAEOLOGICAL PROJECT, 
http://www.apva.org/history/ (last visited Mar. 2, 2013). 
 14.  Mayflower Records, UMASS AMHERST LIBRARIES, 
http://guides.library.umass.edu/content.php?pid=9449&sid=79968 (last visited Feb. 28, 2013). 
 15.  Puritan Missions to the Indians, GETTYSBURG COLLEGE, 
http://www3.gettysburg.edu/~tshannon/hist106web/site15/GARRETT/overview.htm (last visited 
Feb. 28, 2013). 
 16.  Maritime Topics on Stamps: The Pilgrim-Fathers’ Voyage with the ‘Mayflower,’ SHIPS 
ON STAMPS UNIT, AMERICAN TOPICAL ASSOC., AM. PHILATELIC SOC. (1998-2003), 
http://www.shipsonstamps.org/Topics/html/pilgrim.htm. 
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the Frontier was steadily pushed West.17 
The first voluntary wave of immigrants, following the initial 
English settlers, was the Irish, initially the Scotch-Irish of Northern 
Ireland, and then the Irish Catholics.18  And then they all came.19  After 
the first decades of English settlement, the drive of the American people 
was not based on race, religion, ethnicity or national origin, but on a core 
set of values, based on self-reliance.20  There were no emergency 
services or 911 to call on the Frontier.  America unleashed the Human 
Spirit with waves of immigrants from every continent, often going 
directly to the new lands, such as the Germans, eastern Europeans, and 
Scandinavians to the Upper Midwest.21 
The spirit of the pioneering settler was to live off the land—to settle 
it, to shelter, to farm it, to eat, to survive.  Such esteemed philosophers 
as John Locke stated the land was not owned unless it was being used.22  
The battles with nature and the Native Americans were brutal.  No 
quarter was asked, none given.  The law was survival. 
The Wilderness was initially perceived as foreboding.  As the 
British settlers on the east coast proved they could survive and then 
master the foreboding wilderness, they recognized the bounty of the new 
land.  Nature’s bounty was a veritable cornucopia of resources to be 
taken, harvested, or reaped.  And take Americans did.  Farming was the 
essential activity,23 but the resources were the attraction.  The resources 
of the continent were open to exploitation.24  Conquering the wilderness 
 
 17.  Deborah L. Madsen, The West and Manifest Destiny, UNIV. OF GENEVA (Feb. 28, 2013, 
6:53 PM EST), http://home.etu.unige.ch/~madsen/Madsen_Blackwell.htm. 
 18.  Philip Martin & Elizabeth Midgley, Immigration: Shaping and Reshaping America, 
POPULATION BULLETIN, 12-13 (June 2003), 
http://www.prb.org/Source/58.2ImmigrShapingAmerica.pdf. 
 19.  Id. at 13-14. 
 20.  Wallace Stegner, The Twilight of Self-Reliance: Frontier Values and Contemporary 
America, UNIV. OF UTAH, 208-09 (Feb. 25, 1980), 
http://tannerlectures.utah.edu/lectures/documents/stegner81.pdf. 
 21.  1820-1880: “The first great wave of immigration to the United States.  Over ten million 
immigrants arrive with northern and western Europeans (mostly British, Irish, and German) 
predominating.  Many settle in the rural Midwest.”  Immigration Timeline, UNIV. OF N.C. AT 
CHAPEL HILL, http://www.unc.edu/~perreira/198timeline.html (last visited Apr. 5, 2013). 
 22.  John Locke wrote “[E]very man has a property in his own person; . . . . The labor of his 
body and the work of his hands we may say are properly his.  Whatsoever, then, he removes out of 
the state that nature hath provided and left it in, he hath mixed his labour with, and joined it to 
something that is his own, and thereby makes it his property.” JOHN LOCKE, OF CIVIL 
GOVERNMENT: THE SECOND TREATISE 16 (1690). 
 23.  The nation’s first census in 1790 showed a population of 3,929,214, of which 94.9% 
lived in rural areas and 5.1% in urban residences.  Population: 1790 to 1990, U.S. DEPT. OF 
COMMERCE, www.census.gov/population/censusdata/table-4.pdf (visited on Nov. 12, 2012). 
 24.  Let us recognize that the continental development of Canada proceeded on a parallel 
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unleashed the American Spirit, the drive of Americans. 
THE RESOURCES 
The East looked to water, farming, fishing and whaling, and timber 
and mining, especially coal, which became the prime fuel of America’s 
Industrial Revolution.  The West looked to scarcer water, farming, 
ranching, fishing, timber, and mining.  Indeed, the West, with the limited 
exception of Utah,25 was initially settled for its resources, especially 
mineral discoveries.26  Later came oil, gas, and coal in the West. 
Water, plentiful in the East, was the highway of transportation, the 
engine of power, as well as the source of drinking water, cooking water, 
stock watering, irrigation, and crops.27  All of our major cities, except 
Atlanta, were founded on major bodies of water, be it an ocean, lake, or 
river.  Rivers would be damned for drinking water, flood control, 
hydroelectric production, irrigation, and recreation.28 
From early days, the vast forest, as a source of timber and food, was 
recognized as one of the most valuable and seemingly infinite resources 
of the Thirteen Colonies.29  Trees were used for building, furniture, 
 
tract. 
 25.  Utah was primarily settled by the Mormons for religious freedom.  THE ROCKY 
MOUNTAIN REGION: THE GREENWOOD ENCYCLOPEDIA OF AMERICAN REGIONAL CULTURES 271 
(Rick Newby ed., 2004). 
 26.  Walter Youngquist, Minerals Move People: As Resources are Discovered or Depleted, 
Populations Migrate, NPG INTERNET FORUM, 
http://www.npg.org/forum_series/iforums/mineralsmove.html (last visited Apr. 7, 2013). 
 27.  For example, the fabled Erie Canal, completed in 1825, linked Lake Erie and the 
Midwest to the Hudson River and thence down to New York City.  The Canal effectively opened up 
the commerce of the developing frontier West to the East and overseas because of the substantial 
cut in cost and time coupled with increased safety.  Buffalo became a major city at the western end 
of the Canal and New York City a major port for transshipments out of the state.  See generally, 
Clinton’s Big Ditch, THE ERIE CANAL, http://www.eriecanal.org (last visited May 2, 2013). 
 28.  Congress established the Army Corps of Engineers as a separate branch of the Army in 
1802.  The Corps of Engineers was responsible for both military construction and civil works 
projects.  The Corps’ current responsibilities currently include environmental protection and 
restoration. 
  Congress then created the Bureau of Reclamation a century later in 1902 to foster 
economic development in the seventeen western states.  Its purpose, by its very name, was to 
reclaim the arid lands of the west through dams and reservoirs.  For example, the two biggest dams 
in America, Boulder Dam and Grand Coulee Dam, were built and operated by the Bureau of 
reclamation. 
  The Grand Coulee Dam was authorized by the Rivers and Harbors Act of 1935, 49 Stat. 
1028, 1039.  Section 2 of the Grand Coulee authorization states the purposes are for “controlling 
floods, improving navigation, regulating the flow of the streams of the United States, providing for 
storage and for the delivery of of the stored waters thereof. . . .”  Id. 
 29.  See ERIC RUTKOW, AMERICAN CANOPY: TREES, FORESTS, AND THE MAKING OF A 
NATION (2012) (outlining the history and importance of timber in the United States). 
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heating, cooking, docks, fences, ships, guns and newspapers, for export 
as masts for the wooden sailing ships of the Royal Navy, and for food, 
such as apple and orange trees, nuts, and berries.30 
The history of timber cutting was “cut, strip, and out.”31  As the 
great forests of the Northeast were exhausted, the industry moved to the 
Midwest, and then the Pacific Northwest and the Southeast.32 
Perhaps the greatest resource, even more infinite than the forest, 
was the inexhaustible land, the land that would welcome tens of millions 
of immigrants as the tiny settlements, the microscopic toeholds on the 
new continent, kept expanding.  The early colonists soon coveted the 
“Ohio Territory” on the far side of the Appalachians.33 
Connecticut, Massachusetts, New York, and Virginia possessed 
colonial claims to the west, opened up by the Treaty of Paris, which 
ended the Revolutionary War.34  One of the miracles of our founding as 
an independent country is that the original states surrendered their 
western land claims to the new country.35  The United States then 
engaged in centuries of divesting itself of the public domain, ranging 
from small grants to individuals to large grants to states, Native 
American tribes and corporations, such as railroads.  The government 
supplied the land, but the settlers rendered it productive and valuable 
through the sweat of their brow. 
The American Spirit, the drive to conquer the wilderness, farm the 
Great Plains, settle the West, in short to span the continent, was ordained 
as each successive wave of immigrants caused the new immigrants and 
existing residents to move west.  As Horace Greeley is famously quoted 
as saying: “Go West Young Man, go West,” or “Go West young man, go 
West and grow with the country.”36 
The keys were freedom and opportunity, which liberated the human 
spirit.  The American immigrants fled the Old World, its sovereigns, 
feudal heritage, limited land, religious wars, and restrictions for the 
welcoming New World to start a new life.  The early colonists possessed 
 
 30.  Id. 
 31.  Id. 
 32.  W. SCOTT PRUDHAM, KNOCK ON WOOD: NATURE AS A COMMODITY IN DOUGLAS-FIR 
COUNTRY 96 (2004). 
 33.  CONTESTED TERRITORIES: NATIVE AMERICANS AND NON-NATIVES IN THE LOWER 
GREAT LAKES 1700-1850, 1782 (Charles Beatty-Medina et al. eds., 2012). 
 34.  WILLIAM SWINTON, A SCHOOL HISTORY OF THE UNITED STATES 307 (1893). 
 35.  THURMAN WILLIAM VAN METRE, ECONOMIC HISTORY OF THE UNITED STATES 159-60 
(1921). 
 36.  ROBERT C. WILLIAMS, HORACE GREELEY: CHAMPION OF AMERICAN FREEDOM 40-41 
(New York Univ. Press 2006). 
6
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a rare quality in human history.  They were dropped into a challenging 
wilderness, facing a hostile environment.  From securing tiny toeholds, 
they inexorably conquered the continent. 
The American people spanned the 3,000 mile-long American 
continent in 241 years (first permanent colony in Jamestown in 1607, 
treaty of Guadalupe-Hidalgo gave U.S. California in 1848.)37  They 
called it Manifest Destiny.38  They conquered the eastern wilderness, 
crossed the Berkshires, Catskills, Appalachians, Alleghenies, Rockies, 
Sierras, and Cascades, poured through the Cumberland Gap and South 
Pass, tamed the great plains, bridged, ferried and forged the Connecticut, 
Hudson, Delaware, Susquehanna, Ohio, Cumberland, Mississippi, 
Missouri, Tennessee, Arkansas, Platte, Sabine, Red, Colorado, and 
Columbia Rivers, settled the frozen Northern Plains, and survived the 
burning deserts of the Southwest. 
Rivers were bridged, dammed, diverted, and tunneled.  Mountains 
were cut, blasted, and tunneled.  Wetlands were drained, filled, and 
dredged.  Fossil fuels and minerals were mined, drilled, or pumped.  
America was spanned first by wagon trails,39 then canals,40 steel rails, 
and finally asphalt.  Environmental protection was not a concern, much 
less an environmental priority, since Nature’s bounty was to be exploited 
in America’s conquest of the wilderness.41 
America was the West, always the shifting West, giving rise to the 
famous Turner Thesis of the Role of the Frontier in American History.42  
Professor Frederick Jackson Turner presented his thesis at the American 
Historical Association Meeting in Chicago’s 1893 World Columbian 
Exposition.43  He posited the end of the frontier closed the first period of 
American history: “And now, four centuries from the discovery of 
America, at the end of a hundred years under the Constitution, the 
 
 37.  Deborah L. Madsen, The West and Manifest Destiny, UNIV. OF GENEVA, 
http://home.etu.unige.ch/~madsen/Madsen_Blackwell.htm (last visited Apr. 7, 2013). 
 38.  J.T. MORIARTY, MANIFEST DESTINY: A PRIMARY SOURCE HISTORY OF AMERICA’S 
TERRITORIAL EXPANSION IN THE 19TH CENTURY 4 (2005). 
 39.  See FRANCIS PARKMAN, THE OREGON TRAIL: SKETCHES OF PRAIRIE AND ROCKY-
MOUNTAIN LIFE (1904). 
 40.  The fabled Erie Canal, completed in 1825, linked the East to the coastal interior; i.e. the 
Great Lakes.  It set off a canal boom in the United States, similar to that of Europe.  CHRISTIAN 
WOLMAR, THE GREAT RAILROAD REVOLUTION: THE HISTORY OF TRAINS IN AMERICA 8 (2012). 
 41.  LESLIE PAUL THIELE, ENVIRONMENTALISM FOR A NEW MILLENNIUM: THE CHALLENGE 
OF COEVOLUTION 4 (1999). 
 42.  FREDERICK JACKSON TURNER, THE SIGNIFICANCE OF THE FRONTIER IN AMERICAN 
HISTORY (1893). 
 43.  Frederick Jackson Turner, The Significance of the Frontier in American History, 
REPRINTED IN SELECTED ESSAYS OF FREDERICK JACKSON TURNER 62 (1961). 
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frontier has gone, and with its going has gone the first period of 
American history.”44  The frontier defined historical development in the 
United States as institutions were “compelled to adapt themselves to the 
changes of an expanding people.”45  He foresaw the end of American 
exceptionalism, defined by its independence from the class-based 
agitations facing Europe.46  The moving western frontier always had a 
supply of land, free land: “the frontier is productive of individualism,”47 
with “[t]he existence of an area of free land, its continuous recession, 
and the advance of American civilization westward,” explaining 
American exceptionalism.48 
THE ROLE OF GOVERNMENT 
Having thrown off the yoke of the Crown, and the ban on settling 
the Ohio Territory, the Americans viewed the government’s role to 
either stay out of the way or facilitate the settlement and development of 
the country, including roads, canals, and military support.  The early 
Americans were fundamentally opposed to a controlling government.49 
The West was often lawless.  Claim jumpers and horse thieves were 
subject to vigilante justice.50  Indeed, at an early point in California’s 
history, San Francisco merchants formed “Fort Gunnybags” in a 
vigilante campaign against the lawless San Francisco.51 
THE TREATIES 
Great Britain granted independence to the thirteen colonies in The 
Treaty of Paris of 1783.52  The Treaty recognized the boundaries of the 
new country as extending to the Mississippi river, excluding Florida and 
New Orleans.53  Spain ceded Florida to the United States in the 1819 
 
 44.  Id.  
 45.  Id. 
 46.  Id. 
 47.  Id. at 56. 
 48.  Id. 
 49.  BEYOND CONFEDERATION: ORIGINS OF THE CONSTITUTION AND AMERICAN NATIONAL 
IDENTITY 297 (Richard Beeman et al. eds., 1987). 
 50.  REREADING FREDERICK JACKSON TURNER 68 (Yale Univ. Press 1998).  The current 
California city of Placerville was originally called Hangtown. 
 51.  “Fort Gunnybags” was the headquarters of the 1856 San Francisco Vigilance Committee.  
RAND RICHARDS, HISTORIC SAN FRANCISCO: A CONCISE HISTORY AND GUIDE 78-79 (2d ed. 2007).  
 52.  TERRY M. MAYS, HISTORICAL DICTIONARY OF THE AMERICAN REVOLUTION 244 (2d ed. 
2010). 
 53.  RICHARD A. SAUERS, PH.D., KEY CONCEPTS IN AMERICAN HISTORY: EXPANSIONISM 86 
(Jennifer L. Weber ed. 2010). 
8
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Adams-Onis Treaty.54 
France, in the Louisiana Purchase in 1803, granted the United 
States the Louisiana Territory, which comprised the lands between the 
Mississippi River and the Rockies.55  The states of Louisiana, Missouri, 
Iowa, Oklahoma, Kansas, Nebraska, and parts of Minnesota, North 
Dakota, South Dakota, New Mexico, Texas,56 Montana, Wyoming, and 
Colorado emerged out of the Louisiana Purchase.57 
The Far West came from the British and Mexico.  The Oregon 
Treaty with Great Britain in 1846 brought Oregon, Washington and 
Idaho, as well as parts of Montana and Wyoming to the United States.58  
The Treaty of Guadalupe-Hidalgo in 1848 ended the Mexican-American 
war, granting California and the Southwest to the United States.59  The 
United States recognized the existing land grants conveyed by the 
Spanish and Mexican governments, giving rise to some of the large 
landholdings in nineteenth century California.60  The follow up Gadsden 
Purchase in 1853 ceded Southern Arizona and Southwest New Mexico 
to the United States.61 
Manifest Destiny was achieved, but the territorial acquisitions were 
not yet complete.  Russia ceded Alaska to the United States in 1867.62  
The United States annexed the Hawaiian Islands in 1898, completing the 
 
 54.  CAROL BERKIN, CHRISTOPHER L. MILLER, ROBERT W. CHERNY, JAMES L. GORMLY, 
DOUGLAS EGERTON, & KELLY WOESTMAN, MAKING AMERICA: A HISTORY OF THE UNITED STATES 
228 (5th ed. 2011). 
 55.  THE LOUISIANA PURCHASE AND AMERICAN EXPANSION, 1803-1898 69 (Sanford 
Levinson & Bartholomew H. Sparrow eds., 2005). 
 56.  The Republic of Texas won its independence in 1836 at the Battle of San Jacinto.  It was 
an independent republic from 1836-846.  DOUGLAS V. MEED, THE MEXICAN WAR 1846-1848 
(ESSENTIAL HISTORIES) (2003). 
 57.  Milestones: 1801-1829 – Lousiana Purchase, U.S. DEPT. OF STATE, OFFICE OF THE 
HISTORIAN, http://history.state.gov/milestones/1801-1829/LouisianaPurchase (last visited Mar. 12, 
2013). 
 58.  Milestones: 1830-1860 – The Oregon Territory, 1846, U.S. DEPT. OF STATE, OFFICE OF 
THE HISTORIAN, http://history.state.gov/milestones/1830-1860/OregonTerritory (last visited Mar. 
12, 2013). 
 59.  Milestones: 1830-1860 – The Annexation of Texas, the Mexican-American War, and the 
Treaty of Guadalupe-Hidalgo, 1845-1848, U.S. DEPT. OF STATE, OFFICE OF THE HISTORIAN, 
http://history.state.gov/milestones/1830-1860/TexasAnnexation (last visited Mar. 12, 2013). 
 60.  ELLEN HANAK ET AL., MANAGING CALIFORNIA’S WATER: FROM CONFLICT TO 
RECONCILIATION 21 (2011), available at 
http://www.ppic.org/content/pubs/report/R_211EHChapter1R.pdf. 
 61.  Milestones: 1830-1860 – Gadsden Purchase, 1853-1854, U.S. DEPT. OF STATE, OFFICE 
OF THE HISTORIAN, http://history.state.gov/milestones/1830-1860/GadsdenPurchase (last visited 
Mar. 12, 2013). 
 62.  Treaty with Russia for the Purchase of Alaska, THE LIBRARY OF CONGRESS, 
http://www.loc.gov/rr/program/bib/ourdocs/Alaska.html (last visited Mar. 12, 2013). 
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boundaries of the fifty United States.63  Each acquisition opened up new 
lands for exploration, settlement and development.  A vast land was to 
be occupied, even if already occupied by Native Americans. 
THE WEST 
The resources of the East were primarily water, timber, fisheries, 
agriculture and whaling.  The western states, with the limited exception 
of Utah, were settled for their resources, often minerals: Alaska (gold, 
copper, timber, fishing, and then oil), Arizona (copper), California (gold, 
agriculture, and ranching), Colorado (gold, silver, farming, range, oil, 
gas, and coal), Idaho (silver and farming), Montana (copper and 
ranching, followed by coal and oil), Nevada (silver), North Dakota 
(farming, and later coal, oil and gas), Oregon (fur, farming, fishing, and 
later hydroelectricity), South Dakota (gold), Washington (timber, 
agriculture, fishing, and later hydroelectricity), and Wyoming (mining 
and ranching, and then coal and oil).64 
LEGISLATIVE INDEPENDENCE: THE ARTICLES OF CONFEDERATION 
The fledging United States operated under the Articles of 
Confederation through the Continental Congress during the years 
between independence and the adoption of our Constitution.65  The 
Articles were unsuccessful in providing a viable governing mechanism 
for the new republic,66 but several significant developments occurred 
under it.  The original colonies conveyed their land claims to the new 
country.67  The Continental Congress responded by enacting two 
measures, which defined much of the future growth of the West, 
beginning with the Ohio Territory. 
 
 63.  Milestones: 1866-1898 – Annexation of Hawaii, 1898, U.S. DEPT. OF STATE, OFFICE OF 
THE HISTORIAN, http://history.state.gov/milestones/1866-1898/Hawaii (last visited Mar. 12, 2013). 
 64.  John Selby and Ray Allen Billington trace the track of western miners from the 49ers in 
California to Fort Colville in Washington and the Fraser River in Canada, gold in the Washoe, the 
Comstock Lode in Nevada, Pike’s Peak and central City in Colorado, and Idaho.  See JOHN SELBY, 
THE CONQUEST OF THE AMERICAN WEST: AN ILLUSTRATED HISTORY 192 -98 (1976) and RAY 
ALLEN BILLINGTON, THE FAR WESTERN FRONTIER: 1830 – 1860, 243-68 (1956).   
 65.  Charters of Freedom – The Declaration of Independence, The Constitution, The Bill of 
Rights, U.S. NAT’L ARCHIVES & RECORDS ADMIN., 
http://www.archives.gov/exhibits/charters/charters_of_freedom_4.html (last visited Mar. 12, 2013). 
 66.  Id. 
 67.  Northwest Ordinance, UNIV. OF HOUSTON: DIGITAL HISTORY, 
http://www.digitalhistory.uh.edu/disp_textbook.cfm?smtID=3&psid=255 (last visited Mar. 12, 
2013). 
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The Land Ordinance of 178568 and the Northwest Ordinance of 
178769 conveyed federal lands to the states with a portion set aside to 
fund public schools.  Any new state to be admitted to the United States 
had to adopt a republican form of government.70  The Northwest 
Ordinance of 1787 opened up the Ohio Territory and created a process 
for statehood.71  The Northwest Ordinance also proclaimed “schools and 
the means of education shall forever be encouraged.”72  The future states 
of Ohio, Illinois, Indiana, Michigan, Wisconsin, and part of Minnesota 
entered the federal union pursuant to the Northwest Ordinance.73 
These two ordinances remained in effect under the new 
constitutional government. Their continued significance is that over the 
course of treaties and acquisitions, almost all lands west of the 
Mississippi were part of the public domain at some point.74 
THE CIVIL WAR STATUTES 
During the Civil War, the Republican Congress enacted three 
measures critical to the growth and development of the United States.  
The Morrill Act75 created the public land grant universities, extending 
higher education to much of America, especially in the Midwest, South, 
 
 68.  ALEXANDRA USHER, CENTER ON EDUCATION POLICY, PUBLIC SCHOOLS AND THE 
ORIGINAL FEDERAL LAND GRANT PROGRAM 7, 9 (2011).  The territories would be surveyed and 
conveyed into townships of seven miles square, divided into 36 sections.  One section would be 
reserved for the maintenance of public schools within the township.  Thirty states received public 
lands under the Land Ordinance of 1785. 
 69.  Id. at 2.  The 1787 Ordinance was reconfirmed in most of its details in 1789 by the new 
Congress.  See Strader v. Graham, 51 U.S. 82 (1851). 
 70.  Roger Miller, The Northwest Ordinance (1787), ANCHORAGE SCHOOL DIST., 
http://www.asdk12.org/staff/miller_roger/pages/US_History/Articles%20of%20Confederation/The
%20Northwest%20Ordinance.pdf (last visited Mar. 12, 2013). 
 71.  John L. Wilson, Stanford University School of Medicine and the Predecessor Schools: An 
Historical Perspective, STANFORD UNIV.: LANE LIBRARY, 
http://elane.stanford.edu/wilson/html/chap2/chap2-sect2.html (last visited Mar. 12, 2013). 
 72.  Documents from the Continental Congress and the Constitutional Convention, 1774-
1789, THE LIBRARY OF CONGRESS, http://memory.loc.gov/cgi-
bin/ampage?collId=bdsdcc&fileName=22501//bdsdcc22501.db&recNum=1&itemLink=r?ammem/
bdsbib:@field(NUMBER+@od1(bdsdcc+22501))&linkText=0 (last visited Mar. 12, 2013). 
 73.  Benjamin J. Stafford, Happy Birthday to the Northwest Ordinance, MACKINAC CTR. FOR 
PUB. POLICY (July 13, 2007), http://www.mackinac.org/8800. 
 74.  ALEXANDRA USHER, CENTER ON EDUCATION POLICY, PUBLIC SCHOOLS AND THE 
ORIGINAL FEDERAL LAND GRANT PROGRAM 9 (2011). 
 75.  Land Grant Aid of Colleges, 7 U.S.C. §301 (1862).  The second Morill Act of 1890 
added historically black colleges to the list.  See Annual Appropriation, 7 U.S.C.A. § 322 (1890) 
(West 2012).  Congress, through the Elementary and Secondary Education and Reauthorization Act 
of 1994 (America’s School Act of 1994), added Native American Tribal Colleges to the list of land 
grant universities.  See Elementary and Secondary Education, 20 U.S.C. § 7401 (1994). 
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and West.76  The settlers on the Frontier believed in education.77 
Under the Homestead Act of 1862, any citizen or intended citizen, 
who had not taken up arms against the United States, could claim up to 
160 acres from the federal domain west of the Mississippi River, and 
then claim title after living on and farming the land for five years.78  
About 270 million acres, ten percent of the nation’s land, were disposed 
of in thirty states to 1,600,000 claimants.79  The last homestead was in 
1979 in Alaska, appropriately the “Last Frontier” in America.80 
The Southern states blocked a transcontinental railroad prior to the 
Civil War for fear it would open up the West to non-slave states.81  The 
Republican Congress had no hesitancy in creating a funding mechanism 
for transcontinental railroads.82  The Central Pacific met the Union 
Pacific on May 10, 1869 at Promontory Point, Utah, uniting the 
country.83 
OTHER STATUTES 
The General Mining Law of 1872,84 signed by President Grant, 
provided the legal standards and procedures for filing claims for mineral 
exploitation on the federal domain.85  The statute codified existing 
 
 76.  The next great federal statute promoting higher education was the G.I. Bill during World 
War II, providing tuition and a stipend for veterans to earn a college degree.  See generally 
SUZANNE METTLER, SOLDIERS TO CITIZENS: THE G.I. BILL AND THE MAKING OF THE GREATEST 
GENERATION (Oxford Univ. Press 2005); EDWARD HUMES, OVER HERE: HOW THE G.I. BILL 
TRANSFORMED THE AMERICAN DREAM (Harcourt 2006). 
 77.  Once we leave the Northeast and Mid Atlantic states, the bastion of private universities, 
public higher education predominates. 
 78.  Teaching with Documents: The Homestead Act of 1862, U.S. NAT’L ARCHIVES & 
RECORDS ADMIN., http://www.archives.gov/education/lessons/homestead-act/ (last visited Mar. 12, 
2013). 
 79.  T.A. Frail & Megan Gambino, Document Deep Dive: How the Homestead Act 
Transformed America, SMITHSONIAN MAGAZINE, May 2012, at 20, available at 
http://www.smithsonianmag.com/history-archaeology/How-the-Homestead-Act-Transformed-
America.html. 
 80.  Id. 
 81.  Civil War at 150: The Transcontinental Railroad, RUTLAND HERALD ONLINE (Nov. 26, 
2012), http://www.rutlandherald.com/article/20121126/NEWS01/711269907/1002. 
 82.  Pacific Railroad Act of 1862, ch. 120, 12 Stat. 489 (1862). 
 83.  Transcontinental Railroad, HISTORY.COM, 
http://www.history.com/topics/transcontinental-railroad; DAVID BESANKO ET AL., ECONOMICS OF 
STRATEGY 104 (5th ed. 2010).  The telegraph accompanied the railroads as they physically united 
the country. 
 84.  An Act to Promote the Development of the Mining Resources of the U.S., ch 152, 17 
Stat. 91 (1872). 
 85.  Richard Gordon & Peter VanDoren, Two Cheers for the 1872 Mining Law, CATO POLICY 
ANALYSIS (Apr. 9, 1998), http://www.cato.org/pubs/pas/pa-300.html. 
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practices and formally opened the federal domain for greater 
development.86  The statute has been controversial for decades, but 
Congress has not repealed it.87 
The Forest Service Organic Administration Act of 1897, “The 
Organic Act,”88 provided the statutory basis for the management of the 
nation’s forest reserves, that is, timber harvesting for seven decades.  
The Multiple Use – Sustained Yield Act of 1960 provided that the 
purposes of the national forest include outdoor recreation, range, timber, 
watershed, and fish and wildlife, without prioritizing these uses.89 
THREE SWAMP ACTS 
As part of the national consensus to distribute the public domain, 
Congress enacted three Swamplands Acts.90  The underlying purpose of 
the statutes was to let states reclaim their wetlands by constructing 
levees and drains.91  States could reduce the destruction caused by 
excessive inundations and eliminate mosquito-breeding swamps.92  
About 64 million acres were considered unsafe for cultivation and 
transferred to the states.93 
For example, the Swamp Land Act of 184994 transferred to 
Louisiana “swamp and overflowed waters, which may be or are found to 
be unfit for cultivation.”95  The Swampland Act of 185096 extended the 
1849 statute to the twelve other public domain states.97  The Swamp 
 
 86.  Robert C. Anderson, Federal Mineral Policy: The General Mining Law of 1872, 16 NAT. 
RESOURCES J. 601, 602, available at http://lawlibrary.unm.edu/nrj/16/3/15_anderson_federal.pdf. 
 87.  Robert McClure & Andrew Schneider, The General Mining Act of 1872 has Left a 
Legacy of Riches and Ruin, SEATTLE POST-INTELLIGENCER, (June 10, 2001, 10:00 PM), 
http://www.seattlepi.com/news/article/The-General-Mining-Act-of-1872-has-left-a-legacy-
1056919.php. 
 88.  Revocation, Modification, or Vacation of Orders or Proclamations Establishing National 
Forests, 16 U.S.C.A. §473 (1897) (West 2012). 
 89.  Development and Administration of Renewable Surface Resources for Multiple Use and 
Sustained Yield of Products and Services, 16 U.S.C. §§528-531 (1960) (West 2012). 
 90.  Wetlands of the United States, NORTHERN PRARIE WILDLIFE RESEARCH CENTER, U.S. 
GEOLOGICAL SURVEY, http://www.npwrc.usgs.gov/resource/wetlands/uswetlan/century.htm (last 
visited Mar. 12, 2013). 
 91.  Id. 
 92.  Id. 
 93.  Id. 
 94.  Indemnity to States on Sale of Lands, 43 U.S.C.A. §981 (1946) (West 2012). 
 95.  See San Francisco Savings Union v. Irwin, 28 F. 708 (C.C.D. 1886), aff’d Irwin v. San 
Francisco Savings Union, 136 U.S. 578 (1890); 43 U.S.C.A. §981 (1946) (West 2012). 
 96.  An Act to Enable the State of Arkansas and Other States to Reclaim Swamp Lands 
Within their Limits, ch. 84, 9 Stat. 519 (1850). 
 97.  See Wetlands: Characteristics and Boundaries, COMM. ON CHARACTERIZATION OF 
WETLANDS, NAT’L RESEARCH COUNCIL, 44 (1995), available at 
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Land Act of 1860 extended the 1849 and 1850 statutes to Minnesota and 
Oregon.98 
The federal government passed almost 65 million acres to the states 
under the Swamp Acts.99  Almost all of these acres ended up in private 
ownership, often under suspicious circumstances.100  One study for Iowa 
showed: 
In this state the land was turned over to the counties.  It was bartered 
for all sorts of considerations, such as public buildings, bridges and 
like purposes foreign to the intent of the acts granting the land.  Some 
counties went beyond this and bargained with immigration companies, 
selling the land for 25 to 75 cents an acre, with the provision that the 
company put immigrants on the land.  In other cases the land was sold 
by the county commissioners to themselves for nominal consideration.  
Other counties gave their wetlands to railroad companies.101 
PROGRESSIVE ERA 
The Progressive Era of a century ago could be viewed as a reaction 
against the excesses of The Robber Barons.102  Congress created the 
Federal Trade Commission and the Justice Department broke up the 
original Standard Oil Trust.103  Congress also enacted, through the 
Newlands Act, The Reclamation Act of 1902104 to irrigate the arid west.  
The arid west could be made productive by harnessing the limited water 
resources of the West.105 
 
http://www.nap.edu/catalog.php?record_id=4766.  The intent of the 1850 statute was to enable 
Alabama, Arkansas, California, Florida, Illinois, Indiana, Iowa, Michigan, Missouri, Mississippi, 
Ohio, and Wisconsin to reclaim the wetlands within their boundaries. 
 98.  Wetlands of the U.S., NORTHERN PRARIE WILDLIFE RESEARCH CTR., U.S. GEOLOGICAL 
SURVEY, http://www.npwrc.usgs.gov/resource/wetlands/uswetlan/century.htm (last visited Mar. 12, 
2013). 
 99.  Id. 
 100.  Id. 
 101.  Id. 
 102.  See, e.g., MATTHEW JOSEPHSON, THE ROBBER BARONS (1934); OTIS PEASE, THE 
PROGRESSIVE YEARS (1962). 
 103.  Standard Oil Co. v United States, 221 U.S. 1 (1911).  See also IDA TARBELL, A HISTORY 
OF THE STANDARD OIL TRUST (1904), available at http://www.pagetutor.com/standard/index.html. 
 104.  P.L. 57-161 (1902). 
 105.  The large dams built by the Army Corps of Engineers and Bureau of Reclamation, such 
as Grand Coulee, Hoover, and Bonneville, changed the topography and economics of much of the 
West, but also came at an environmental cost which was not recognized at the time.  See MARC 
REISNER, CADILLAC DESERT (1986). 
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NEW DEAL 
President Roosevelt implemented a myriad of programs during the 
Great Depression to create jobs and build the infrastructure of 
America.106  One of his priorities was the electrification of America 
through the Bonneville Power Administration, the Tennessee Valley 
Authority, and Rural Electrification. 
EISENHOWER ADMINISTRATION 
The Eisenhower Administration pushed the enactment of the 
Federal Aid Highway Act of 1956,107 which created the interstate 
highway system, funded through a tax.  The ostensible goal was national 
security,108 but the effect was to put Americans on wheels, opening up 
the suburbs for development and the parks and forests for recreation.109  
The Act became the last major statute creating a major infrastructure 
program that was not environmentally related.  For example, in the 
Nixon Administration, Congress enacted substantial federal funding 
programs for sewage treatment plants and separating drainage pipes 
from sewer plants.110 
OUTER CONTINENTAL SHELF ACT 
The development of the nation’s offshore oil resources was heavily 
encouraged by President Johnson to raise revenue to help fund the 
Vietnam War.111  The Blowout of Union Oil’s Platform A in the Santa 
Barbara Channel changed, perhaps, the political dynamics of offshore oil 
production.112  I say perhaps because BP’s 2010 Gulf of Mexico 
Blowout only temporarily slowed Gulf exploration and development, 
whereas the Santa Barbara Spill has thwarted substantial offshore 
 
 106.  New Deal, HISTORY.COM, http://www.history.com/topics/new-deal (last visited Mar. 12, 
2013). 
 107.  To Amend and Supplement the Federal-Aid Road Act, ch. 462, 70 Stat. 374(1956) (West 
2013). 
 108.  Richard F. Weingroff, Original Intent: Purpose of the Interstate System 1954-1956, 
FEDERAL HIGHWAY ADMINISTRATION, U.S. DEPT. OF TRANSP., 
http://www.fhwa.dot.gov/infrastructure/originalintent.cfm (last visited Mar. 12, 2013). 
 109.  Id. 
 110.  See Summary of the Clean Water Act, U.S. ENVTL PROT. AGENCY, 
http://www.epa.gov/lawsregs/laws/cwa.html (last visited Mar. 12, 2013). 
 111.  Id. 
 112.  Miles Corwin, The Oil Spill Heard ‘Round the Country, L.A. TIMES, Jan. 28, 1989, 
available at http://www2.bren.ucsb.edu/~dhardy/1969_Santa_Barbara_Oil_Spill/Home.html. 
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development in California.113 
The history of offshore oil production is informative.  States, such 
as California, claimed the offshore resources, granted permits, and 
received royalties.  The Supreme Court, in the famous 1947 case of 
United States v. California,114 held the resources of the marginal sea 
belonged to the United States and not the states.115  Congress responded 
to the litigation by enacting the Submerged Lands Act of 1953.116  
Congress granted the marginal sea bed to the states up to three miles out 
and forgave the past royalties collected by the states.117 
Consequently, Congress enacted the Coastal Zone Management Act 
of 1972, which requires consistency between federal activities in the 
Outer Continental Shelf and state coastal management programs.118  The 
1976 amendments to the statute require that lessees who submit a plan to 
the secretary of the Interior for the exploration, development, or 
production on OCS resources must attach a certification stating that each 
activity in the plan complies with an affected state’s coastal zone 
management plan.119  Significantly, the Secretary may waive this 
requirement in the name of national security.120 
The reaction of states to the federal statutes is to either encourage 
oil production offshore or to resist it on environmental grounds.  
California and the east coast states effectively thwart offshore oil 
development,121 but the Gulf States, with the exception of Florida,122 
 
 113.  See id.  Ironically, Platform A continued to produce oil because it was viewed as too 
fragile to shut down. 
 114.  332 U.S. 19 (1947). 
 115.  Id.  
 116.  43 U.S.C. §1301 et seq (2002). 
 117.  43 U.S.C. §§1301-1315. 
 118.  Giving the Power to the States: The Coastal Zone Management Act, OHIO DEP’T OF 
NATURAL RESOURCES, 
http://www.dnr.state.oh.us/OfficeofCoastalManagement/aboutCZMA/tabid/9370/Default.aspx (last 
visited Mar. 17, 2013). 
 119.  Sarah Chasis, The Coastal Zone Management Act: A Protective Mandate, 25 NAT. 
RESOURCES J. 21, 22-23 (Jan. 1985), available at 
http://lawlibrary.unm.edu/nrj/25/1/03_chasis_coastal.pdf. 
 120.  16 U.S.C. §1456 (West 2013). 
 121.  Peter Osterlund, Alaska, California Put up a Fight on Interior’s Offshore Oil Plans, THE 
CHRISTIAN SCIENCE MONITOR (Nov. 5, 1985), http://www.csmonitor.com/1985/1105/alease.html; 
Steve Hargreaves, Exxon’s Big Plans for Offshore Drilling, KITV NEWS (Jan. 17, 2013, 1:32 AM), 
http://www.kitv.com/news/money/Exxon-s-big-plans-for-offshore-drilling/-/8905154/18162532/-
/11803c8z/-/index.html. 
 122.  Florida made a decision to emphasize tourism as its growth industry rather than energy 
extraction.  See generally The Impact of Tourism on Florida’s Economy, FLORIDA TAXWATCH CTR 
FOR TOURISM (Nov. 2003), 
http://www.cefa.fsu.edu/content/download/47182/327651/file/florida_tourism03.pdf. 
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actively encourage it.123 
EMINENT DOMAIN 
The traditional emphasis on development is shown by state statutes 
which grant utilities the right of eminent domain for transmission lines 
and pipelines.124  They have extended the rights of access to utility poles 
to cable companies.125  Montana extended the power of eminent domain 
to mining companies, which explains the large open copper mine pit in 
downtown Butte.126 
JUDICIAL DECISIONS 
For centuries, the courts fostered the development and exploitation 
ethos of the country’s vast resources, water, timber, land, and animals, in 
America.  The judicial attitude is perhaps best summed up in this pithy 
quote from Pennsylvania Supreme Court Justice Musmanno: “Without 
smoke, Pittsburgh would have remained a very pretty village.”127 
An example of the judicial restraint in regulating economic 
activities is the early reception of Rylands v. Fletcher128 in the United 
States.  We know the basic holding of the case.  Anyone who brings onto 
his land that which is likely to cause “mischief” if it escapes will be 
strictly liable if it escapes and is otherwise a non-natural use of the 
land.129  Rylands gave rise to the concept of strict liability for 
abnormally dangerous activities,130 originally called ultra-hazardous 
activities.131  Dean Prosser records that the case was widely rejected by 
American courts.132  The fear was that it would discourage “industrial 
 
 123.  Clifford Krauss and John M. Broder, Oil Drilling in the Gulf Rebounds As Prices 
Promote Exploration, N.Y. TIMES, Mar. 5, 2012, at A1. 
 124.  See, e.g., 30 U.S.C.A. §185 (West 2013). 
 125.  We discovered the right of cable companies to enter our land to check out their 
connections on the utility’s pole when a cable company employee asked to enter our backyard.  See, 
e.g., Cablevision of the Midwest, Inc. v. Gross, 639 N.E.2d 1154 (Ohio 1994). 
 126.  MONT. CODE ANN. § 70-30-102 (2013).  See Montana Talc Co. v. Cyprus Mines Corp., 
748 P.2d 444 (Mont. 1987) and Kipp v. Davis-Dazy Copper Co., 111 P. 237 (Mont. 1910). 
 127.  Washchak v. Moffat, 109 A.2d 310, 316 (Pa. 1954) (quoting Versailles Borough v. 
McKeesport Coal & Coke Co., 83 Pittb. Leg. J. 379 (1935)).  The most deadly air pollution episode 
in America occurred in Donora, Pennsylvania in 1948.  Twenty died and thousands were afflicted 
by the air inversion.  Donora dedicated the Donora Smog Museum in 2008. 
 128.  Rylands v. Fletcher, 3 L.R.E. & I. App. 330 (1868). 
 129.  Id. 
 130.  Restatement (Second) of Torts §§519-520 (1977). 
 131.  Robert W. James, Absolute Liability for Ultrahazardous Activities: An Appraisal of the 
Restatement Doctrine, 37 CALIF. L. REV. 269, 270-71 (1949). 
 132.  VICTOR E. SCHWARTZ, KATHRYN KELLY, & DAVID F. PARTLETT, PROSSER, WADE AND 
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and commercial development of a new country.”133 
American courts increasingly accepted strict liability in the second 
half of the 20th Century.  As the Florida Court of Appeals opined in 
Cities Service Co. v. State: 
In early days it was important to encourage persons to use their land by 
whatever means were available for the purpose of commercial and 
industrial development.  In a frontier society there was little likelihood 
that a dangerous use of land could cause damage to one’s neighbor.  
Today our life has become more complex.  Many areas are 
overcrowded, and even the non-negligent use of one’s land can cause 
extensive damage to a neighbor’s property.  Though there are still 
many hazardous activities which are socially desirable, it now seems 
reasonable that they pay their own way.  It is too much to ask an 
innocent neighbor to bear the burden thrust upon him as a consequence 
of an abnormal use of his land next door.  The doctrine of Rylands v. 
Fletcher should be applied in Florida.134 
A second example is the Pennsylvania case of Pennsylvania Coal 
Co. v. Sanderson.135  Acid mine waters drained from defendant’s 
operations onto plaintiff’s property, rendering her water supply unfit for 
domestic use.  It also destroyed the fish in a brook on her land, and 
corroded her pipes.  The Pennsylvania Supreme court overturned a 
verdict for her, emphasizing that defendants were simply making the 
ordinary and natural use and enjoyment of their land, that is, anthracite 
coal mining.136  The court emphasized the economic importance of coal 
mining to the state with 30,000,000 tons of anthracite and 70,000,000 
tons of bituminous coal produced annually.137  It concluded: 
The right to mine coal . . . is a right incident to the ownership of the 
coal property; and when exercised in the ordinary manner, and with 
due care, the owner cannot be held for permitting the natural flow of 
mine water over his own land, into the watercourse . . . .  The 
discharge of this acidulated water is practically a condition upon which 
the ordinary use and enjoyment of coal lands depend.  We are of the 
opinion that mere personal inconveniences arising in this way . . . must 
yield to the necessities of a great public industry, which . . . subserves 
a great public interest to encourage the development of the great 
 
SCHWARTZ’S TORTS 725 (12th ed. 2010). 
 133.  Id.  
 134.  Cities Service Co. v. State of Florida, 312 So. 2d 799, 801 (Fla. Dist. Ct. App. 1975).  
 135.  6 A. 453 (Pa. 1886). 
 136.  Id. 
 137.  Id. 
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natural resources of a country, trifling inconveniences to particular 
persons must sometimes give way to the necessities of a great 
community.138 
The common law also adopted the rule of capture, whereby the right of 
ownership goes to the party that captures the animal rather than to the 
unsuccessful pursuer.139 
WATER RIGHTS 
Water rights in the West illustrate the role of the courts in 
facilitating development.  The Southwest, starting in Texas and spanning 
west to the Pacific Ocean, is dry, often averaging less than 10 inches 
annually.140  The English system of riparian rights would not result in an 
efficient use of water.141  The 49ers, panning for gold, were unconcerned 
by traditional property rights.142  They, and subsequent settlers, allocated 
water rights to the first user of water—the prior appropriation system.143  
The California Supreme Court, in the famous 1855 case of Irwin v. 
Phillips,144 approved the first in time system of water rights.  Priority 
would depend on the chronology of use; first in time, first in right.145  
Prior appropriation rights, also known as the Colorado Doctrine,146 were 
adopted in Yunker v. Nichols.147 
THE PROGRESSIVE ERA 
The Progressive Era demonstrated the willingness of courts to react 
to the times.  Courts in California in Hulbert v. California Portland 
Cement Co.148 and New York in Whalen v. Union Bag & Paper Co.149 
 
 138.  Id. at 457.  The Pennsylvania Supreme Court did not overturn Sanderson until 1974 in 
Commonwealth v. Barnes & Tucker Co., 319 A.2d 871 (Pa. 1974). 
 139.  Pierson v. Post, 3 Cai. 175 (N.Y. Sup Ct. 1805). 
 140.  2012 State Water Plan, TEXAS WATER DEVELOPMENT BOARD, 
http://www.twdb.state.tx.us/publications/state_water_plan/2012/04.pdf (last visited Mar. 17, 2013). 
 141.  A Texan’s Guide to Water and Water Rights Marketing, TEXAS WATER DEV. BD, 
http://www.twdb.state.tx.us/publications/reports/WaterRightsMarketingBrochure.pdf (last visited 
Mar. 17, 2013). 
 142.  Andrea G. McDowell, From Commons to Claims: Property Rights in the California Gold 
Rush, 14 YALE J.L. & HUMAN. 1, 22 (2002). 
 143.  Id. 
 144.  5 Cal. 140 (Cal. 1855). 
 145.  California evolved water rights as the state matured, going to a riparian system, 
superimposing it on existing appropriation rights, and then the permit system administered by an 
agency. 
 146.  See Colorado River Water Conservation Dist. v. U.S., 424 U.S. 800, 805 (1976). 
 147.  1 Colo. 552 (Colo. 1872). 
 148.  118 P. 928 (Cal. 1911). 
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rejected the balancing of the equities in nuisance cases to shut down 
polluters.  Both decisions were not destined to stand in times of 
economic distress.  The California Legislature overturned much of the 
California decision by enacting a statute, which effectively reversed 
much of the judicial decision.150  The New York decision was judicially 
emasculated in the 1970 decision of Boomer v. Atlantic Cement Co.151  
The underlying concern was to promote development in the 
economically depressed Hudson River Valley.152 
THE GREAT DEPRESSION 
The Great Depression exemplifies courts limiting liability to 
promote economic growth.  The Rhode Island case of Rose v. Socony-
Vacuum Corp.153 is a classic example.  Pollution from defendant’s oil 
refinery on Narragansett Bay contaminated the waters of plaintiff’s 
neighboring pig farm.  The Rhode Island Supreme Court rejected strict 
liability through “reason and the great weight of authority.”154  As to the 
nuisance claim: 
Defendant’s refinery is located at the head of Narragansett Bay, a 
natural waterway for commerce.  This plant is situated in the heart of a 
region highly developed industrially.  Here it prepares for use and 
distributes a product which has become one of the prime necessities of 
modern life.  It is an unavoidable incident of the growth of population 
and its segregation in restricted areas that individual rights recognized 
in a sparsely settled state have to be surrendered for the benefit of the 
community as it develops and expands.  If, in the process of refining 
petroleum, injury is occasioned to those in the vicinity, not through 
negligence or lack of skill or the invasion of a recognized legal right, 
but by the contamination of percolating waters whose courses are not 
known, we think that public policy justifies a determination that such 
harm is damnum absque injuria.155 
WETLANDS 
One natural feature, of great environmental significance today, was 
 
 149.  101 N.E. 105 (N.Y. 1913). 
 150.  See 47 Cal. Jur. 3d Nuisances §13 (West 2013) and Cal. Civ. Code § 3479 (West 2012). 
 151.  257 N.E.2d 870 (1970). 
 152.  Id. 
 153.  173 A. 627 (R.I. 1934), abrogated by Splendorio v. Bilray Demolition Co., Inc., 682 
A.2d 461 (R.I. 1996). 
 154.  Id. 
 155.  Id. at 631-32. 
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considered a “plague” to be removed.156  The wetlands of America were 
viewed as wastelands to be dredged, filled, and drained.157  The Supreme 
Court in 1900 wrote this descriptive statement about wetlands: 
[I]f there is any fact which may be supposed to be known to 
everybody, and thereby by courts, it is that swamps and stagnant 
waters are the cause of malaria and malignant fevers, and that the 
police power is never more legitimately exercised than in removing 
such substances.158 
RISE OF THE CITIES 
Professor Frederick Jackson Turner recognized in his Frontier 
Thesis that America was changing: “And now, four centuries from the 
discovery of America, at the end of a hundred years of life under the 
Constitution, the Frontier has gone, and with its going has closed the 
first period of American history.”159 
Professor Turner is right.  The city has replaced the frontier.  The 
hundreds of millions living in cities cannot be self-dependent.  They 
must necessarily rely upon others, such as the government, for their 
basic needs, such as utilities, water, food, public health, and public 
safety.  Even services that were once privately owned, such as mass 
transit through subways, commuter trains, and buses, are now 
government owned or operated.160 
The reliance upon the government inherently changes the 
relationship between the people and the state.  However, the urban and 
suburban dwellers still need their electricity, hot and cold running water, 
 
 156.  See Jonathan Silverstein, Taking Wetlands to the Bank: The Role of Wetland Mitigation 
Banking in a Comprehensive Approach to Wetlands Protection, 22 B.C. ENVTL. AFF. L. REV. 129, 
131 (1994). 
 157.  T. DANIELS & K. DANIELS, THE ENVIRONMENTAL PLANNING HANDBOOK 229-40 
(Planners Press 2003). 
 158.  Leovy v. United States, 177 U.S. 621, 636 (1900).  Samuel D. Warren & Louis Brandeis 
are well known for their article proposing a right of privacy, Warren & Brandeis, The Right to 
Privacy, 4 HARV. L. REV. 193 (1890).  A year earlier in a lesser known article in the Harvard Law 
review they wrote swamps are “a nuisance and a fit subject for drainage.”  Samuel D. Warren & 
Louis Brandeis, The Law of Ponds, 3 HARV. L. REV. 1, 8 (1889).  For a historical perspective on the 
nation’s attitude towards wetlands, see John Copeland Nagle, From Swamp Drainage to Wetlands 
Regulation to Ecological Nuisances to Environmental Ethics, 58 CASE W. RES. L. REV. 787 (2008).  
See also the representative early decisions in New Hampshire, Sweet v. Cutts, 50 N.H. 439 (1870); 
North Carolina, Mizell v. McGowan, 39 S.E. 729 (N.C. 1901); and Rhode Island, Buffum v. Harris, 
5 R.I. 242 (1858). 
 159.  TURNER, supra note 43 at 62. 
 160.  Michael Lewyn, Campaign of Sabotage: Big Government’s War Against Public 
Transportation, 26 COLUM. J. ENVTL. L. 259, 268-70 (2001). 
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electricity, and gas in the morning.  The city remains dependent upon the 
exploitation of resources to sustain its existence. 
America’s population has been living to a large extent over the past 
four decades on the infrastructure built during the preceding 360 years. 
HYDRAULIC FRACKING 
The conflict between the economy and the environment is playing 
out with hydraulic fracking.161  Many of my colleagues in recent years 
have understandably been discussing the green energy future of America 
and the fate of coal.162  All the while the use of fracking to develop our 
oil and gas resources was booming.163 
President Nixon announced Project Independence to reduce our 
dependency on imported oil.164  The preferred method would be through 
offshore oil.165  Many of his successors had the same goal.166  These 
goals were politically unsustainable after the Santa Barbara Blowout and 
the grounding of the Exxon Valdez on March 24, 1989 in Alaska’s 
Prince William Sound.167  Even cries of “Drill Baby, drill” four years 
ago as gas prices soured to almost five dollars per gallon produced little 
political traction.168 
Fracking involves the use of advanced drilling technology to reach 
previously unrecoverable deposits of oil and, through chemical 
injections, releases the hydrocarbons captured in rocks thousands of feet 
 
 161.  See generally Thomas E. Kurth, Cameron Gulley, & William D. White, Shaking Up 
Established Case Law and Regulation: The Impacts of Hydraulic Fracturing, 57 THE ADVOC. 
(Texas) 18 (2011); Francis Gradijan, State Regulations, Litigation, and Hydraulic Fracturing, 7 
ENVT’L & ENERGY L. & POL’Y J. 47, 48 (2012); and Matt Willie, Hydraulic Fracturing and 
“Spotty” Regulation: Why the Federal Government Should Let States Control Unconventional 
Onshore Drilling, 2011 BYU L. REV. 1743 (2011) for just a few articles that cover this topic, as this 
subject is very controversial at the moment and is drawing the attention of numerous authors. 
 162.  The Future of Coal: An Interdisciplinary MIT Study, MASSACHUSETTS INST. OF TECH. 
(2007), http://web.mit.edu/coal/The_Future_of_Coal_Summary_Report.pdf. 
 163.  See generally Abbi L. Cohen & Johm M. Ix, What’s the Deal With Fracking? Regulation, 
Litigation, and Due Diligence, 43 BNA ENVT’L RPTR. 1114 (April 27, 2012). 
 164.  Clifford Krauss, Can We Do Without the Mideast?, N.Y. TIMES,  Mar. 31, 2011, at F1. 
 165.  Blueprint for a Secure Energy Future, WHITE HOUSE: OBAMA ADMIN. (Mar. 30, 2011), 
http://www.whitehouse.gov/sites/default/files/blueprint_secure_energy_future.pdf. 
 166.  Id. 
 167.  RIKI OTT, NOT ONE DROP: BETRAYAL AND COURAGE IN THE WAKE OF THE EXXON 
VALDEZ OIL SPILL (2008). 
 168.  Even cries of “Drill Baby, drill” four years ago as gas prices soured to almost $5/gallon 
got little political traction.  For more on that, see Maura Judkis, Drill, Baby, Drill: Breaking Down 
Sarah Palin’s VP Speech, US NEWS (Sept. 4, 2008), http://money.usnews.com/money/blogs/fresh-
greens/2008/09/04/drill-baby-drill-breaking-down-sarah-palins-vp-speech. 
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underground.169  The use of chemicals to extract hydrocarbons is 
controversial.170 
Yet the use of chemicals to extract oil harkens back to 1942.171  Oil 
producers resorted to secondary and tertiary methods of oil recovery 
once the primary pressure in a field no longer brings up the crude oil.172  
Secondary is the injection of water into the underground reservoir to 
increase pressure and tertiary is the use of chemicals.173  North Dakota, 
Ohio, Pennsylvania, and Texas are actively encouraging fracking on 
privately and state owned lands with a resultant economic boom in the 
first three states.174  Other states are currently resisting.175 
THE POLITICAL REALTIES 
The reality is that much of our progressive environmental 
legislation was enacted by large democratic majorities in Congress with 
usually a democratic president in time of economic affluence and with 
the support of an overwhelming percent of the population.176  Those 
 
 169.  See supra note 162. 
 170.  Id. 
 171.  Symposium, ‘Shale’ We Drill? The Legal and Environmental Impacts of Extracting 
Natural Gas from Marcellus Shale, 22 VILL. ENVTL. L.J. 189 (2011).   
 172.  Sunil Kokal & Abdulaziz Al-Kaabi, Enhanced Oil Recovery: Challenges and 
Opportunities, WORLD PETROLEUM COUNCIL (2010), http://www.world-
petroleum.org/docs/docs/publications/2010yearbook/P64-69_Kokal-Al_Kaabi.pdf. 
 173.  Id. 
 174.  See generally Fracking Will Enable North Dakota to Overtake California as a Major Oil 
Producer, INST. FOR ENERGY RESEARCH (Oct. 19, 2011), 
http://www.instituteforenergyresearch.org/2011/10/19/11042/; Nathan Johnson, Ohio’s Fracking 
Regulations (Or Lack Thereof!), OHIO ECOLOGICAL FOOD & FARM ASS’N. (Summer 2011), 
http://nofrackseohio.com/wp-content/uploads/2011/11/Ohio%E2%80%99s-Fracking-Regulations-
.pdf; Timothy B. Wheeler, Fracking Brings Prosperity, Problems to Pennsylvania, THE BALTIMORE 
SUN (Mar. 9, 2013), http://articles.baltimoresun.com/2013-03-09/news/bs-md-fracking-
20130309_1_marcellus-shale-gas-boom-natural-gas.  Texas is such a large oil state that an increase 
in production may not have as large an impact on its economy as the other three states.  See 
generally Jean-Philippe Nicot & Bridget R. Scanlon, Water Use for Shale-Gas Production in Texas, 
U.S., 46 ENVTL. SCI. & TECH. 3580 (2012).  The fracking in Texas also overlaps that in Oklahoma.   
 175.  For instances of anti-fracking movements, see Brian Scheid, State Regulators Resist 
More Federal Fracking Oversight, PLATTS (Feb. 15, 2013, 3:09 PM EST), 
http://www.platts.com/RSSFeedDetailedNews/RSSFeed/NaturalGas/6163241; Broad Anti-Fracking 
Movement Announces “Pledge to Resist Fracking in New York,” NEW YORKERS AGAINST 
FRACKING (2012), http://nyagainstfracking.org/broad-anti-fracking-movement-announces-pledge-
to-resist-fracking-in-new-york/; and Charles Davis & Katherine Hoffer, Federalizing Energy?  
Agenda Chance and the Politics of Fracking, W. POLITICAL SCI. ASS’N. (Mar. 2, 2012), 
http://wpsa.research.pdx.edu/meet/2012/davisandhoffer.pdf. 
 176.  See generally Ian A. Bowles, Environmental Reform at the World Bank: The Role of the 
U.S. Congress, 35 VA. J. INT’L L. 777, 781 (1995). 
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conditions have rarely existed in the past twenty years.177 
History tells us that a blowback, such as with fracking and the court 
decisions in Boomer v. Atlantic Cement Co. and Rose v. Socony-Vacuum 
Corp., is more likely in the future, at least until the economy 
substantially improves. 
CONCLUSION 
The Frontier defined the American Spirit of individualism.  
Conquering the wilderness unleashed the American Spirit, the drive of 
Americans to succeed.  The vast lands and the Morrill Act creating land 
grant universities in the Midwest, South, and West provided for upward 
mobility.  The frontier is gone, except for Alaska, but the spirit of 
personal independence and self-reliance survived.  America continues to 
extend a welcome hand to those who wish to achieve.  But it needs the 
infrastructure to do so. 
The Americans devoted their first 360 years developing and 
exploiting the continent’s resources.  The ethos was to improve the 
material quality of our lives and pursue prosperity.  The tradeoff, as we 
know all too well, is a history of environmental devastation.  Air 
pollution, water contamination, chemical poisoning, wetlands lost, and 
species extinction are the legacy. 
The paradigm changed in 1970 to resource preservation as the 
quality of life became as critical as the quantity of life.  The enactment 
of NEPA and the inaugural Earth Day on April 22, 1970 ushered in an 
epochal change in America from a resource exploitation society to one 
focusing on the quality of life with resource preservation as an objective.  
Environmental quality would be improved. 
The changes have been dramatic, but it is unwise to ignore the 
policies, statutes, and mores of the preceding 360 years as they continue 
to define much of our future, particularly in times of economic adversity 
and resource scarcities, such as energy.  To the extent that environmental 




 177.  Which Party Controlled Congress?, BACKBENCH MEDIA (May 23, 2010), 
http://www.backbenchmedia.com/party-controls-federal-government/. 
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